day shift that he would be the substitute foreman in Comer's ab-
sence and that, accordingly, when Comer was absent on September
4th, Eperscm should have conducted the preshift inspection and
taken the miners underground.  In spite of this, Comer acknowl-
edged that he did not place Eperson in charge on September 4th.
Respondent also suggests that Steve Bridgeman could not legally
have performed these functions because he was not then a certi-
fied foreman and asserts that Parker, Comer, and Bridgeman, as
well as miners Dana Boyd and Bobby Dotson, all denied that Bridge-
man was a foreman.

I find from the credible evidence, however, that Bridgeman
in fact had been regularly acting as a foreman and had been regu-
larly performing the preshift and on-shift examinations at the
Jolene No. 1 mine even though he was not certified as a foreman
and was not therefore legally authorized to do so.

Significantly, entries were made by Bridgeman in the pre-
shift and on-shift report books for periods before September 4th
and were signed by Bridgeman as "Preshift Mine Examiner", "Assis-
tant Foreman", and "Assistant Mine Foreman".  MSHA senior special
investigator Charles Webb observed that only Bridgeman's signa-
ture appeared on the left hand pages when he first examined the
preshift books on September 8, 1982, (thus indicating that Bridge-
man alone had bean conducting the foreman's job of preshifting
the mine) and that superintendent Comer's signature had been sub-
sequently added to the books as presented at hearing.  I find the
disinterested testimony of Webb to be especially worthy of reli-
ance and conclude that indeed in many instances the mine superin-
tendent had co-signed the preshift/on-shift books long after the
inspections had been performed by Bridgeman to cover up the fact
that Bridgeman in fact had been regularly performing the func-
tions of a foreman.

It is also observed that, unlike non-management personnel at
the mine, Bridgeman was paid a fixed salary with no extra pay for
overtime work.  In addition, it is significant that when Bridge-
man finally showed up for work on the morning of September 4th,
the men who had previously left the job site presumably because
of his absence turned around and came back to the mine with him,
obviously looking to him as the person in charge.  One of Respon-
dent's witnesses, Dana Boyd, also referred to Bridgeman as "the
boss" and observed that Bridgeman had indeed on prior occasions
preshif ted the mine himself (Complainant's Ex. No. 6).  Boyd also
stated that when mine superintendent Comer called on the morning
of September 4th questioning whether the men were going to work
that day, he asked to speak to Bridgeman and not Eperson.  In
addition, it was Bridgeman and not Eperson who later that day
went to Jolene President Parker to explain why the men had not
worked that morning.  Finally, Comer himself conceded that he did
not direct Eperson to act as foreman on the day he refused to
work.cause  of  erosion,   and he could not  state whether the corrected
